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Questions Asked

1) Are Colorado school districts prohibited by CRS § 22-32-109(1)(ee) from making mental health referrals?

2) Can the Individuals with Disabilities Education Act (IDEA), or its Colorado corollary, the Exceptional Children Education Act (ECEA), ever impose financial liability on a school district as a result of the district referring a student to mental health services? If so, under what conditions might that occur?

3) Does the IDEA impose any obligation on a school district to refer a student to mental health services when the school district knows or reasonably should know that such services are necessary to the student's ability to receive a Free Appropriate Public Education?

4) Does a school district have any other affirmative legal obligation to refer a student to mental health services when the school district knows or reasonably should know that failure to do so might place that student or others with whom the student comes into contact at significant risk as a result of the student's mental health issues?

1) Are Colorado school districts prohibited by CRS § 22-32-109(1)(ee) from making mental health referrals?

No. By any reading of CRS § 22-32-109(1)(ee) school districts can always refer students to mental health services with prior written parental permission. This eliminates all legal obstacles to referral posed by CRS § 22-32-109(1)(ee) other than those which emanate from parental opposition to the provision of mental health services to their children (or, less saliently, the need for emergency mental health care services that cannot await parental approval). To the narrower question of whether school districts are prohibited from referring students in the absence of parental permission, the answer is probably not. CRS § 22-32-109(1)(ee) states that "school personnel [are prohibited] from recommending or requiring the use of a psychotropic drug for any student" and "shall not test or require a test for a child's behavior without prior written permission from the parents or guardians or the child...." Referring a student to mental health services cannot reasonably be construed as "recommending or requiring the use of a psychotropic drug," nor is it precisely a test or the requirement of a test for the child's behavior, though either of these may (or may not) be recommended or administered by the mental health professionals themselves. It is conceivable, however, that a court could interpret a referral for mental health services to be the functional equivalent of the requirement of a test for the child's behavior. No case law yet exists clarifying this issue (and no disciplinary action has been taken against those school districts that have instituted a mental health referral procedure).

2) Can the IDEA or ECEA ever impose financial liability on a school district as a result of the district referring a student to mental health services? If so, under what conditions might that occur?

Generally, no. The IDEA (which the ECEA incorporates) requires that school districts provide services to students with disabilities that affect learning such that the students receive a Free Appropriate Public Education (FAPE). 20 U.S.C. 1400(d)(1)(a). The first question to address is whether the act of referring a child who has not been identified as a child with a disability (as defined in 20 U.S.C. 1401(3)) for mental health services could increase the probability of that child being identified as a student with a disability eligible for the IDEA entitlement.

Other than the school district itself, a parent or any state agency may request an initial evaluation of a child for eligibility for the IDEA entitlement at any time. 20 U.S.C. 1414(a)(1)(B). The evaluation determines whether the child has a disability as defined by 20 U.S.C. 1401(3) (which explicitly includes "serious emotional disturbance"), and whether that disability creates a need for "special education and related services." 20 U.S.C. 1401(3). While "[no] single measure or assessment [shall be used] as the sole criterion for determining whether the child is a child with a disability," 20 U.S.C. 1414(b)(2)(B), there is nothing in the language of the statute to prohibit a diagnosis resulting from a mental health referral made by the school to be one factor in considering whether the child is eligible for the IDEA entitlement. Such identification could then lead to the imposition on the school district of some of the costs of those other educational and related services to which the student is found to be entitled, as an indirect result of the referral.
 The issue of whether the mental health services themselves would be covered by that entitlement is addressed below.

But the threshold for defining an emotional disturbance as a disability creating an IDEA entitlement is a fairly high one. As delineated in the federal regulations,

Emotional disturbance means a condition exhibiting one or more [specified emotionally and socially dysfunctional] characteristics over a long period of time and to a marked degree that adversely affects a child's educational performance....

34 CFR 300.8(c)(4)(i) (2008). In other words, there are three basic criteria that must be satisfied: The disturbance must be long-standing, marked, and adversely affect the child's educational performance. Id. Neither the statute, the regulations, nor the courts have defined any of these terms. According to the Second Circuit Court of Appeals, "Whether a student has a serious emotional disturbance is determined by the individual school district in accordance with state law." Muller ex rel. Muller v. Committee on Special Educ., 145 F.3d 95 (2d Cir. 1998). The only definition offered by Colorado statute or regulation is found in reference to the licensing of child care facilities: '"Serious emotional disturbance" means a diagnosable mental, behavioral, or emotional disorder that is of sufficient duration and has resulted in a functional impairment that substantially interferes with or limits a child's role or functioning in family, school, or community activities.' 12 CCR 2509-8 (7.701.22)(L) (2009). The Center for Mental Health Services (CMHS) defines "children with serious emotional disturbance (SED)" as "persons from birth up to age 18 who currently or at any time during the past year have had a diagnosable mental, behavioral, or emotional disorder of sufficient duration to meet diagnostic criteria specified within DSM-III-R, that resulted in functional impairment which substantially interferes with or limits the child's role or functioning in family, school, or community activities" (58 FR 29425). 

The second question to address is whether the act of referring a child who has been (or will be) identified as a child with a disability (as defined in 20 U.S.C. 1401(3)) for mental health services could result in the imposition of responsibility for the costs of those services on the school district as a part of the child's IDEA entitlement. The answer to this question is: Under extreme circumstances that are not likely to be triggered exclusively by a school's mental health referral. Once a child has been identified as a child with a disability that creates a need for "special education and related services,"  a committee composed of school district staff and the child's parents design an Individual Education Plan (IEP) for the child that describes what services are required to achieve a FAPE. 20 U.S.C. 1414(d). If the mental health services to which the school district is referring a student do not appear on that student's IEP, and parents have not previously advocated for the inclusion of mental health services on the IEP, there is no basis for the presumption that such services are covered by the IDEA. see 20 U.S.C. 1414. The question of whether a particular service belongs on a student's IEP is completely independent of the question of whether a particular student would benefit from mental health services. See, e.g., Board of Education v. Rowley, 458 U.S. 156 (1982). Not all services from which a student could benefit are required by a FAPE, or belong on a student's IEP.

Furthermore, in Rowley, the Supreme Court held that a FAPE requires only the provision of services necessary to provide "an educational benefit," that is, effective access to educational services, and not "commensurate opportunity," that is, educational services extensive enough to yield benefits comparable to those received by non-disabled students. Id. Since few if any causes for a referral to mental health services would be of the order that they prevent the student from receiving "an educational benefit" from school in the absence of the provision of such services, it is unlikely that the provision of such services would ever be required by the IDEA.

Finally, the IDEA provides a "medical services" exclusion from the "related services" that school districts must provide to qualifying disabled students. 20 U.S.C. 1401(a)(17). In the language of the statute itself, school districts are only responsible for providing those medical services which serve a diagnostic or evaluative purpose. Id. The Supreme Court, however, has since narrowed the medical services exclusion provided in the act. In Cedar Rapids Community School District v. Garrett F. (526 U.S. 66 (1999)), the Court upheld a U.S. Department of Education regulation defining the medical services exclusion to mean any service requiring administration by a medical doctor. The Court had previously held in Irving Independent School District v. Tatro (466 U.S. 923 (1984)) that "only those services necessary to aid a handicapped child to benefit from special education must be provided." Even under the more restrictive Garrett F. holding, the case law on this matter refers to instances in which medical services are required by the student during school hours.

In Garrett F., the Court maintained that the determination of whether a non-educational service fit the "related services" definition of 20 U.S.C. 1401(a)(17) requires a two-step analysis: First, the court must determine if a service is "required to assist a child with a disability to benefit from special education." If so, the court then must determine if the service meets the "medical service" exclusion. In Tatro, the Court stated that if a particular medical service can be provided outside of school hours, then its administration is not required to assist the child to benefit from special education, and thus by virtue of the first step of the analysis is not a related service that the school district must provide. Taken in their entirety, the text of the IDEA and the case law do not appear to support the conclusion that a referral for mental health services would be the school district's financial responsibility to provide.

Under the IDEA and the case law interpreting it, the referral of a student for mental health services can impose a financial obligation on the school district only either indirectly, by contributing to the identification of a child as having a disability that grants the IDEA entitlement; or when the services are necessary for the student to receive some minimal level of educational benefit, can be provided by a licensed professional other than a medical doctor, and must be provided within the school building (or  an alternative residential treatment facility that provides educational services)
 during school hours for the disabled student to be able to receive an educational benefit. All of these considerations, particularly the last one, militate against the conclusion that a school district would be responsible for the costs of most outside mental health services to which the district might refer a student in need of such services.

3) Does the IDEA impose any obligation on a school district to refer a student to mental health services when the school district knows or reasonably should know that such services are necessary to the student's ability to receive Free Appropriate Public Education?

Yes, though an ambiguous one, and only under those very limited circumstances described above when the school district (in the absence of funding from any other public agency) would be financially responsible for the provision of those services. The IDEA includes a "must find" mandate, which imposes on school districts an affirmative duty to identify, locate, and evaluate all children with disabilities (as defined in 20 U.S.C. 1401(3)) residing in their district. 20 U.S.C. 1412(a)(3)(A). On the one hand, if the school makes the referral to a "private facility" that provides "special education and related service, in accordance with an individualized education program," then the parents are not financially responsible (and the school district, by default, is, if no other public source of funding exists). 20 U.S.C. 1412(a)(10)(B)(i). By extension, if the school district fails to provide a FAPE to a disabled student, the school district is responsible for the costs of the parents' unilateral placement of the child in an alternative institution (if the parents follow certain procedural guidelines, including notifying the school district beforehand), even if that alternative institution does not comply with all of the IDEA's procedures and is not approved by the state. Florence County School District Four v. Carter, 510 U.S. 7 (1993). On the other hand, the school district is not financially responsible for such a placement if the school district has made a FAPE available to the student but the parents chose the private placement instead. 20 U.S.C. 1412(a)(10)(C)(i); Board of Education of the Avon Lake School District v. Patrick M., 9 F.Supp. 2d 811 (E.D. Ohio 1998). By the letter of the law, in other words, a referral for mental health services cannot create a legal obligation for the school district that did not already exist; it can, however, in rare instances impose the satisfaction of a legal obligation whose satisfaction had not yet been demanded, though the school district has an affirmative duty to identify those children who are eligible even in the absence of such a demand.

There is some ambiguity, however, around that latter obligation to identify proactively those students who are eligible for the IDEA entitlement. Though the law remains unsettled regarding the extent of that duty, one frequently cited federal district court decision, Clay T. v. Walton County School District, stands for the proposition that school officials do not violate the "child find" mandate unless they overlook "clear signs" of disability and offer no rational justification for deciding not to evaluate. 952 F. Supp. 817 (M.D. Ga. 1997). In other words, a school district can avoid evaluating or referring children with mental health needs if the district can credibly argue that it had no compelling reason to attribute poor academic performance to the state of the child's mental health. Increasing the awareness of school officials regarding the connection between mental health issues and poor academic performance presumably decreases the ease with which such arguments can credibly be made.

Despite the high bar parents must meet to prove a "child find" failure by the school district, many legal actions by parents for the reimbursement of the costs of private residential treatment facilities are based on the argument that schools did not identify their children's emotional disturbance disabilities in a timely fashion, thus denying the children a FAPE, and strengthening the parents' claim that their unilateral placement of the child in a private treatment facility is the school district's financial responsibility. See, e.g., Dept. of Educ., St. of Haw. v. Cari Rae S., 158 F. Supp. 2d 1190 (ordering tuition reimbursement as the result of "child find" violation where school officials ignored student's dramatically declining grades and escalating disciplinary problems); Round Rock Indep. Sch. Dist., 25 IDELR 336 (Tex. 1996) (ordering partial reimbursement on grounds that district should have evaluated student, who exhibited various behavioral problems, including defiance of parents, truancy, car theft, running away from home, and substance abuse, to determine whether student met the criteria for serious emotional disturbance in addition to being socially maladjusted); Lake Wash. Sch. Dist. No. 414, 257 IDELR 611 (OCR 1985) (finding that district's blanket policy of refusing evaluations for alcohol and drug addicted students was discriminatory, because even though substance abuse does not qualify students for special education under the IDEA, such students still may have disabilities under Section 504). As David S. Doty has aptly put it, "school officials who ignore evidence of disability as it relates to poor school performance do so at their peril." 2004 BYU Edu &L.J. 249 at 255.

4) Does a school district have any other affirmative legal obligation to refer a student to mental health services when the school district knows or reasonably should know that failure to do so might place that student or others with whom the student comes into contact at significant risk as a result of the student's mental health issues?

Possibly. "When the State takes a person into its custody and holds him there against his will, the Constitution imposes upon it a corresponding duty to assume some responsibility for his safety and general well-being." Deshaney v. Winnebago County Dep't of Social Services, 489 U.S. 189, 199-200 (1989). Since public education is compulsory, children are arguably held in custody "against their will" by an arm of the state: The rule announced in Deshaney thus implies that schools are legally responsible for harm inflicted on children while at school, even if inflicted by a party not employed by the school (such as a fellow student). According to at least one federal district court, however, schools are not included in the "custodial relationship exception" to the more general rule that the state is not constitutionally liable for violence committed by a third party. Doe v. Sabine Parish Sch. Bd., 24 F. Supp. 2d 655 (W.D. La. 1998) (in which the school district was held not to be liable for the sexual assault of a child by another student while in school). I have found no case law which contradicts this interpretation. But another exception to the more general rule of non-liability is "the state-created danger exception," in which if the school district can be demonstrated to have created a dangerous environment, it can be subject to a section 1983 constitutional claim. Id. 

In Rodriguez v. Inglewood Unified Sch. Dist., the court held that there is a special relationship between a school district and its students and, therefore, school districts have an affirmative duty "to take all reasonable steps to protect its students." 230 Cal. Rptr. 823, 826 (Ct. App. 1986). In its determination of a special relationship, the court considered: (1) the compulsory character of school attendance; (2) the expectation and reliance of parents and students on schools for safe buildings and grounds; and (3) the importance to society of the learning activity that is to take place in public schools. Id. Under Title IX, School districts can be held responsible for student-on-student sexual harassment if the school district exhibited "deliberate indifference" concerning the harassment. Davis v. Monroe County Bd. of Educ., 526 U.S. 629 (1999). However, for a school district to be held liable for harm to a student, even if committed by a teacher, the plaintiff must demonstrate that the school district knew or should have known of the need to exercise preventative control over the teacher. Moore by Moore v. Berkeley County Sch. Dist., 486 S.E.2d 9, 12 (S.C. Ct. App. 1997) (in which a teacher had engaged in sexual relations with the student).

In the one case I found in which a school district's failure to act on clear knowledge of a student's emotional disturbance was implicated in harm to that student, the Eleventh Circuit held that there is no federal cause of action against the school district, and that whether a state cause of action exists depends on state constitutional and statutory law. Wyke v. Polk County Sch. Bd., 129 F.3d 560 (11th Cir. Fla. 1997) (in which a school district that had failed to notify the parents of a student who eventually committed suicide at home of that student's repeated previous attempts to commit suicide while at school). Though in Wyke, the court permitted the state common law negligence claim to go before a jury, holding that under Florida law sovereign immunity does not exempt schools from their duty to supervise the students in their care (id.), a Virginia circuit court held that no tort claim can be brought against a school unless state law provides a waiver of sovereign immunity. Croghan v. Fairfax County Sch. Bd., 59 Va. Cir. 120 (Va. Cir. Ct. 2002). In one federal district court case in Colorado, emanating from the Columbine High School shootings, the court held that, although mistakes had been made, the school district (and Sheriff's Department) could not be held responsible for failing to protect the injured student because the school district's behavior was not enough to "shock the conscience" of the court. Ir. v. Jefferson County Sheriff's Dep't, 193 F. Supp. 2d 1201 (D. Colo. 2002).

While the case law that speaks to this question sets a high bar for the imposition of liability on schools for harm that befalls students while at school, it does not completely preclude the possibility of doing so. The two primary ways in which a school district could conceivably be held liable for harm resulting from failure to refer a student for mental health services would be by arguing that the school's failure created a danger, or by invoking (if applicable) a statutory protection due to the injured student (such as that offered by Title IX).

Possible Next Steps

The next steps to take in order to encourage school districts to implement a policy of routine mental health screening and referrals involve creating positive incentives to do so and removing negative incentives to refrain from doing so. These involve some combination of the clarification of guidelines and the insulation of school districts from whatever potential liabilities might ensue.

Since ambiguity concerning the legal implications of, and potential liabilities to school districts resulting from, making mental health referrals can result in a diminished willingness to do so, two general strategies for removing the ambiguity suggest themselves: 1) Clarify the law, or 2) Remove the potential liabilities. The law can be clarified through a variety of mechanisms, of varying salience and practicality: Legislation passed by the General Assembly, rules promulgated by the State Board of Education, guidance offered from the Colorado Department of Education and the Commissioner of Education, executive orders issued by the Governor, and, least bindingly, opinions published by the Attorney General. Similarly, school districts can be insulated from any potential liabilities via legislation or regulation that states that school districts will not bear any financial liability resulting from having established a mental health screening regime or from made a mental health referral.

More assertively, new legislation or regulation can impose specific obligations on school districts to make mental health referrals, thus removing the ambiguity of whether school districts have an affirmative obligation to do so.

Summary


The preceding analysis addresses four interrelated questions: 1) Does Colorado law prohibit schools from making mental health referrals? 2) Under what conditions might a school district run the risk of incurring a financial obligation (under the IDEA) as the result of making a mental health referral? 3) Does the IDEA ever impose an affirmative obligation on schools to make mental health referrals? and 4) Does a school have any other affirmative obligation to refer a student to mental health services when the school should reasonably know that failure to do so might present a danger to the student and others?


The answer to the first question is fairly straightforward: While Colorado law does prohibit schools, in the absence of parental permission, from recommending or requiring that a student use a psychotropic drug or requiring that a student undergo behavioral testing (CRS § 22-32-109(1)(ee)), the law does not prohibit schools from making mental health referrals.


The answer to the second question is somewhat more complex. Although the referral of a student for mental health services is extremely unlikely in any given instance to result in a financial obligation for the school district, such an obligation can conceivably result in two different ways: 1) indirectly, by contributing to the identification of a child as having a disability that entitles that child to the provision of a FAPE, and 2) when the services are necessary for the student to receive some minimal level of educational benefit, can be provided by a licensed professional other than a medical doctor, and must be provided during school hours (either in the school building or, more probably, in an alternative residential treatment facility that provides educational services) for the disabled student to be able to receive an educational benefit. Since it is unlikely that a student with mental health issues severe enough to require services during school hours in order to receive any educational benefit would be identified only as the result of a mental health referral initiated by the school, the only remotely reasonable concern is the first one (that a referral might lead to putting a child on an IEP that would not otherwise have been placed on an IEP). The must-find provision of the IDEA, however, suggests that it is the school's affirmative obligation to identify such children in any case. In other words, refraining from making mental health referrals in order to avoid identifying special education students is, arguably, a violation of the IDEA in and of itself.


The answer to the third question, therefore, is that schools do have an affirmative obligation to refer students for mental health services if, and only if, the school has reason to believe that such services are necessary for the student to receive a FAPE.


The answer to the fourth question is that schools are rarely held legally liable for harm suffered by students at the hands of third parties (and even, under some circumstances, at the hands of school employees), so the potential for liability resulting from failing to make a mental health referral is somewhat remote. Even so, there are a few legal cracks in this edifice (e.g., a general legal presumption that when the state has custody of an individual, the state has an affirmative responsibility to protect that individual from harm, even from third parties; a general presumption that when the state creates the danger the state is then legally liable even when the proximate cause of harm is a third party; and school liability under Title IX for deliberate indifference to student-on-student sexual harassment).


Two general strategies for encouraging schools to make mental health referrals involve clarifying the law (removing ambiguities that give school districts pause) or removing the potential liabilities imposed by the law. Either of these can be accomplished by the various agencies involved in promulgating laws, regulations, and legal opinions that guide, compel, or constrain local school district policy.

�	This races the more general question of whether school districts have an incentive, as a result of the IDEA, to avoid evaluating students on the district's own initiative to determine if they require special educational services, and, if so, how school districts respond to that incentive.


�	 For a discussion of the applicability of the IDEA entitlement for students who require comprehensive residential treatment during school hours, see Dixie S. Huefner, Special Education Residential Placements Under the Education for All Handicapped Children Act, 18 J.L. & EDUC. 411 (1989). In Taylor v. Honig, the Ninth Circuit upheld injunctive relief for the parents accepting their characterization that the institution where they placed their child was a boarding school that offered mental health services rather than a mental health institution. 910 F.2d 627 (9th Cir.1990).





